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THE VALUE OF THE VENEZUELAN 
ARBITRATION. 



BY WAYNE MACVJEAGH. 



The question now awaiting decision by the Hague Tribunal 
happens to be of such a character that the way in which it is de- 
cided is of infinitely less importance than the fact of its submis- 
sion to that Tribunal for decision. The counsel for Venezuela 
and the United States have earnestly argued that the question 
resolved itself into this exclusively ethical question: Were the 
acts of the Allied Powers — Great Britain, Germany and Italy — 
in blockading the ports, bombarding the forts and seizing and 
sinking the gunboats of Venezuela, rendered just and necessary 
by the conduct of the latter Power; or were these Allied Powers 
required by the conventions of the Hague Conference, to which 
they were parties, to submit their claims for alleged injuries done 
and debts owing to their subjects to impartial investigation and 
adjudication, before enforcing their payment from a defenceless 
nation at the cannon's mouth; and, even if such claims had been 
thus adjudicated, which they were not, were the Allied Powers 
further required by the provisions of those conventions to per- 
sistently seek to induce Venezuela to accept mediation or arbitra- 
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tion, before employing their vast superiority of strength to extort 
from her compliance with their demands ? 

This question was presented in an elaborate brief and other 
printed documents, and was also urged upon the Tribunal in an 
elaborate oral argument, at its first session in October ; and it was 
enforced in a second oral argument on the reassembling of the 
Tribunal. It has been very ably and very vigorously contested 
by the counsel for the Allied Powers ; and when the decision is an- 
nounced it will be cheerfully acquiesced in, on both sides of the 
Atlantic, because it will be recognized as the decision of abso- 
lutely impartial and disinterested jurists. Therein consists the 
signal superiority of the Hague Tribunal over arbitral commis- 
sions whose members, or a majority of them, may be supposed 
to represent the wishes of the different parties to the controversy. 
The decision of such a commission, however impartial its members 
may really be, almost always gives rise to criticism and dissatis- 
faction on the part of the losing party. This fact has been sig- 
nally illustrated in the attitude of a portion of the press of 
Venezuela towards the awards of the Mixed Commissions which 
recently sat at Caracas, and of a portion of the press of Canada 
towards the award of the Commission in the matter of the Alas- 
kan Boundary. 

It ought also to be clearly understood that the Venezuelan 
arbitration presents no question as to the amounts claimed by her 
different creditors, nor any other question of a commercial charac- 
ter. No matter what the decision may be, the creditors of Vene- 
zuela are to be paid and to be paid in full. The only question 
awaiting decision is as to the order of their payment. Great 
Britain, Germany and Italy claim that their conduct towards 
Venezuela was so just and so necessary as to entitle their claims 
to be paid before any payment is made to her other creditors. 
Venezuela and the United States, with the other creditor na- 
tions, assert the contrary. They contend that the conduct of the 
Allied Powers was in direct contravention, both of the spirit 
which animated the Hague Conference, and of the conclusions 
as to the duties of nations towards each other which were em- 
bodied by it in its conventions, which have received the assent of 
almost every civilized state and have thus become an integral 
part of the law of nations. 

It was to be expected that any international procedure in 
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which a South- American republic was one of the principal parties, 
and to which it gave its name, would be treated with comparative 
indifference, not only in Europe, but also by the greater number 
of citizens of the United States; and it is, doubtless, for this 
reason that the Venezuelan arbitration at the Hague has not at- 
tracted the attention to which its intrinsic importance entitled it. 
Indeed, the mere fact that one of the principal republics of Cen- 
tral and South America appeared voluntarily at the bar of that 
high court of international justice and international peace, is of 
itself a striking occurrence, and one possibly fraught with very 
considerable consequences to the future welfare of mankind. 
That vast, rich and fertile continent, ever since the overthrow of 
the Spanish dominion, has remained a comparatively unknown 
land, except for the incursions of an enterprising commerce seek- 
ing new countries as the scene of its exploits, of travellers in pur- 
suit of material for books of travel, and of occasional visits from 
the war-ships of great Powers visiting its harbors from time to 
time on peaceful or warlike errands. It has been felt quite safe, 
in many international relations, to ignore the existence of the 
Central and South-American republics; and to such extent was 
this indifference carried that, when the Hague Conference itself 
was called, all. those republics, with the single exception of Mex- 
ico, were ignored in the invitations to it, although Eoumania, Bul- 
garia, and Siam were included in those invitations. Of recent 
years, however, the territories of those republics have very natu- 
rally appeared increasingly inviting to the governments of some 
of the overpopulated countries of Europe; and now that almost 
all other habitable quarters of the globe have been substantially 
divided into Crown Colonies or spheres of influence, the eyes of 
more than one great European nation might be expected to be 
turned toward those extensive and thinly peopled regions, capable, 
as they are, of maintaining great populations, possessing virgin 
forests, fertile soils, and untold mineral resources; and enjoying 
a variety of climate suited to the production of almost every 
article of food and commerce. In Germany, especially, a very 
considerable literature has appeared, during the last decade, 
urging a vast increase in the German fleet, and, in some instances, 
alluding to the necessity which may soon confront Germany of 
seeking new colonies for her surplus population in Central or 
South America, although, of course, the German government is 
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not responsible for such publications. The problems presented, 
therefore, by those republics to-day are of signal importance to 
the peace of the world; and that importance is sure to increase 
rather than to diminish, unless some satisfactory method for the 
settlement of those problems is discovered; and the Hague Tri- 
bunal seems to offer the best practicable method of settling some 
of those questions. It must always be remembered that the 
United States, in giving its adhesion to the conventions of the 
Hague Conference, made the following important and explicit 
reservation : " Nothing contained in these conventions shall be so 
construed as to require the United States of America to depart 
from its traditional policy of not entering upon, interfering with, 
or entangling itself in, the political questions or internal adminis- 
tration of any foreign state, nor shall anything contained in the 
said conventions be construed so as to imply the relinquishment 
by the United States of America of its traditional attitude to- 
wards purely American questions." The scope and meaning of 
this reservation are perfectly apparent; but, quite outside its 
scope and meaning, questions of great difficulty may arise at any 
time between one of the republics of Central or South America 
and some more or less powerful European nation, of a character 
peculiarly fitted for determination by the Hague Tribunal. 

It was, therefore, a matter of the greatest possible importance, 
not only for the United States, but also for the future dignity 
and usefulness of the Hague Tribunal itself, that one of the 
leading South-American republics should voluntarily cross the 
sea and appear at its bar, to submit for its decision a question of 
international law, as such law has been enlarged and ennobled by 
the provisions of the conventions of the Hague Conference. Those 
conventions must be regarded as having introduced distinctly new 
principles into the law of nations ; for the law of nations has al- 
ways been regarded as consisting of the sum of those usages which 
the great majority of the civilized states of the world have agreed 
to be binding upon themselves in their relations with each other. 
Twenty-six of those nations participated in the Hague Conference, 
and the conclusions there reached were accepted by them ; and the 
republics of Central and South America subsequently gave their 
adhesion also to those conclusions. The appearance of one of the 
Central or South- American republics before the Hague Tribunal 
would, of course, be far more significant if, among her antago- 
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nists before the Tribunal, were such great and powerful European 
monarchies as Great Britain, Germany and Italy, while ranged 
by her side were her sister American republics of the United States 
and Mexico. It is true that the good offices of the Hague Tri- 
bunal had already been invoked for the settlement of a contro- 
versy involving a considerable amount of money to which Mexico 
and the United States were parties ; but no occasion had yet arisen 
for invoking the good offices of the Tribunal for the decision of 
any far-reaching and ethical principle of the law of nations as 
amplified by the Hague conventions. It must also be remembered 
that the presentation and decision of such a question would not 
have quite the same moral significance for the rest of the world 
if it had arisen between two European states, as it possesses when 
presented by three American republics on the one side and three 
European monarchies on the other; for such an array of nations 
at the bar of the Tribunal offers to the whole civilized world the 
most striking object lesson of the acknowledged dignity and 
worth of the Tribunal, and of its immeasurable future useful- 
ness. Then, too, the question presented for decision equally tend- 
ed to elevate and dignify this august Tribunal of international 
arbitration; for the question presented was not a commercial ques- 
tion, nor one involving the ascertainment of a disputed boundary, 
nor whether a claim for compensation in money presented by one 
country against another was valid or not. Such questions are, 
doubtless, always interesting to the immediate parties, and they 
are capable of assuming an importance beyond the parties to them, 
in adjusting causes of irritation which might otherwise lead to 
conflict. But they are not of the same class of questions as those 
which involve ethical considerations; for the reason that the de- 
cision of the latter class of questions by the Hague Tribunal will 
undoubtedly exercise a very great influence upon the relations 
hereafter existing between nations, and ought powerfully to aid 
in the peaceful solution of very many controversies. It so hap- 
pened that the Venezuelan arbitration was signally fitted to bring 
into bold relief the competence of the Hague Tribunal to act as 
a modifying and controlling influence upon the angry passions of 
states; and to persuade them of the wisdom and necessity of 
taking care that the attitude they assumed toward each other was 
in accordance with the noble and humanitarian objects which 
actuated the Emperor of Bussia in calling the Hague Conference, 
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which entered into all the discussions of the delegates to it, and 
which were embodied in their conclusions. 

The present arbitration arose out of the question as to how the 
moneys set apart by Venezuela for the liquidation of her debts 
should be distributed. The three great Powers which had joined 
together in making war upon her claimed that, as their action 
had extorted the fund in question, they were entitled to be paid in 
full before any other of her creditor nations, which had not made 
war upon her, received any payment upon their respective claims. 
Venezuela replied to this demand by utterly denying that the war 
thus waged upon her by the Allied Powers entitled them to such 
preference ; and she insisted that all her creditors should be paid 
upon a basis of exact equality. As this absolute conflict of opinion 
was found incapable of amicable adjustment, the Allied Powers 
proposed to refer it to the arbitrament of President Eoosevelt; but 
President Eoosevelt, while expressing his appreciation of the 
confidence thus reposed in him, declared that in his judgment it 
was far better for all parties that the question in dispute should 
be referred for decision to the Hague Tribunal. This suggestion 
was adopted, and protocols were subsequently signed between Mr. 
Bowen, as the representative of Venezuela, and the Ambassadors 
of the Allied Powers, referring that single but very distinct and 
very important question for decision to the Permanent Court of 
Arbitration at the Hague. That single, distinct and very im- 
portant question is, in the opinion of the counsel for Venezuela 
and the United States, whether, under all the circumstances at- 
tending the transactions, Great Britain, Germany and Italy are 
entitled, — when their conduct is judged by the provisions of the 
Hague conventions to which they were voluntary parties, — to be 
first paid, remitting the other creditor nations of Venezuela, who 
did not make war upon her, to receive payment only after the 
claims of the Allied Powers have been satisfied. It will be at 
once recognized that there is thus presented for decision no ques- 
tion respecting the amounts of the claims to be paid, nor any 
question as to the sources from which such payments are to be de- 
rived, nor any question whatever of a pecuniary or commercial 
character; but, simply and exclusively, this ethical question: Was 
the war made upon Venezuela by these Allied Powers, under all 
the circumstances then existing, when tested by the principles of 
the Hague conventions, so just and so necessary as to entitle them 
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to an award of merit, in the form of preferential payment of their 
claims, for having made it ? In other words, Did the conventions 
of the Hague Conference impose npon these Allied Powers such 
obligations of seeking to avoid a resort to force, — first, by invok- 
ing the mediation of some neutral Power, and, that failing, by 
persistent efforts to secure a peaceable arbitration of the existing 
disputes; and, as a preliminary to both of these steps, were they 
required to have first submitted their claims to impartial investi- 
gation and ascertainment? The counsel for Venezuela and the 
United States claim that the spirit as well as the letter of those 
conventions did impose such obligations. If the principles of in- 
ternational law, as they exist since the Hague Conference, author- 
ize any number of powerful nations to ally themselves for the 
purpose of extorting, by force, from any weak and helpless na- 
tion, the payment of claims which have never been impartially in- 
vestigated and ascertained ; and if such measures of coercion may 
be applied without any preliminary steps in the way of media- 
tion or of arbitration, as specified by the Hague Conference, then 
the counsel for Venezuela and the United States admit that the 
Allied Powers are entitled to be awarded preferential payment 
of their claims; for they not only produced the fund to be dis- 
tributed, but they will be adjudged by such decision to have acted 
in strict accordance with their international duties, as limited and 
defined by those conventions. If, on the other hand, the Hague 
Tribunal should be of opinion that no great and powerful nation, 
nor any number of them combining together, may now extort, 
from any weak and defenceless Power, the payment of claims, 
simply alleged to be due by such powerful antagonists, although 
disputed by the weaker Power, and never impartially investigated ; 
and that the payment of such claims may not be enforced without 
persistent efforts to secure mediation or arbitration, or any other 
method of peaceable adjustment and settlement of such contro- 
versy, then the counsel for Venezuela and the United States in- 
sist that the Hague Tribunal ought not to award the preferential 
treatment claimed by the Allied Powers. 

It is not the purpose, in this article, to discuss the respective 
merits of these contentions on the one side or the other, or to 
attempt, for a moment, to forecast the probable decision of the 
Tribunal. The importance of a correct decision is not under- 
valued, and it is earnestly hoped that the contention of the Allied 
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Powers will be denied; but it is confidently believed that the fact 
of the submission of such a question to the Hague Tribunal is of 
far greater future usefulness and importance than any decision 
of the question itself can possibly be. Thirteen independent na- 
iions, seven of them great and leading nations of the world alike 
in civilization and in military and naval power, have voluntarily 
been represented in this arbitration; and they have been repre- 
sented in a controversy concerning, as has already been stated, 
the ethical scope and meaning of the conclusions reached by the 
Hague Conference, which prescribe mediation and arbitration be- 
fore resorting to war. Such a precedent thus set in the face of 
the world cannot fail to exert a very weighty influence in any 
future controversy which may arise, either between any two of the 
nations thus represented, or between any one of those nations and 
any other nation, or between any other two nations. If Eussia 
and Austria have contributed the services of their most distin- 
guished and learned jurists; and if Great Britain, Germany, 
France, Spain, Italy, Belgium, the Netherlands, and Sweden and 
Norway in Europe, and the United States, Mexico and Vene- 
zuela in America, have appeared by their duly accredited repre- 
sentatives at the bar of the Tribunal, and taken part in the dis- 
cussion of such a question, it will be increasingly difficult for 
any nation in the future to refuse to submit her contentions to 
the same arbitrament, — unless indeed the controversy should in- 
volve some well-known and recognized policy of a nation, or 
one of the essential rights of a sovereign state, or a right to de- 
mand redress for some wanton aggression upon the national 
honor. For the reasons given, it is confidently believed that the 
Venezuelan arbitration marks an uplifting epoch in the history 
of the Hague Tribunal, and that its value in increasing the 
dignity and enlarging the usefulness of that great Court of Peace 
will be more and more apparent, as the full meaning of the ques- 
tion believed to be involved in it and the full significance of its 
submission are comprehended, and this without reference to the 
actual decision in the present case. 

On the other hand, the value of this arbitration to the peaceful 
development of Central and South America may prove to be 
equally great. It is only necessary, in order to form some esti- 
mate of such value, to consider what good results must have fol- 
lowed a resort to the Hague Tribunal by those three great nations 
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before they sent their allied fleets to the harbors of Venezuela, 
rather than after they had performed their work of blockade and 
destruction in those harbors. All the bitter animosities which 
inevitably linger and rankle in the breast of the weaker Power, 
after submission has been extorted by superior force, would have 
been avoided, as well as all doubt as to the justice of the claims 
thus required to be paid, as Venezuela earnestly and constantly 
protested that she was not liable to pay them. It must also be 
remembered that it is always impossible to predict to what 
lengths such warlike expeditions may be compelled to go, before 
they receive such submission from the weaker Power as is accept- 
able to them. Some weak nation, confident in the justice of her 
cause, might resist long and retreat far inland and refuse to make 
such submission, — in which case, no matter how excellent were 
the intentions of the assailing Powers, very undesirable compli- 
cations might arise, which had not been foreseen. 

With the precedent set by the present arbitration, it will be 
far more easy to avoid such complications in the future, as can 
be demonstrated by considering the course which can now be 
followed without wounding the just pride of any country, great 
or small, weak or strong, whenever a serious controversy arises. 

A long-standing, and in some instances rather bitterly waged, 
controversy exists between the governments of Central and South 
America and other nations, as to the proper forum for the adjudi- 
cation of claims presented by foreign residents against the coun- 
try in which they reside. On the one hand, it is strenuously in- 
sisted that foreign residents can claim no other forum than that 
accorded to native-born citizens, and that the courts which any 
independent nation establishes to administer justice to her own 
people should have exclusive jurisdiction over the claims of such 
foreigners as choose to enjoy her protection, and to avail them- 
selves of such commercial advantages as she may offer, : — such 
being the general rule of the law of nations. 

The reply made to this contention is, in substance, an allega- 
tion that, in some instances, the judicial tribunals of Central and 
South America do not offer adequate guarantees that justice will 
be impartially administered to foreigners. It is asserted that 
such tribunals are, in some cases, wholly dependent upon the 
Executive Power, the judges being arbitrarily selected without 
reference to their experience or reputation as jurists, and exposed 
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to the chance of arbitrary removal, — not having the protection of 
a permanent tenure, — so that their decisions may be suspected of 
being political rather than judicial; and that, for those reasons, 
foreigners resident in such a country are entitled to invoke the 
assistance of their diplomatic representative in the settlement of 
such claims as they present. Now, any student of this contro- 
versy cannot avoid reaching the conclusion, that no progress 
whatever has been made towards an agreement of opinion re- 
specting it, nor is it reasonable to expect either side to volun- 
tarily abandon its position. It belongs, however, to that class of 
questions which the Hague Tribunal is eminently fitted to hear 
and decide; and such submission can now be made without wound- 
ing the just pride of either contestant; and, while the decision 
cannot be satisfactory to both parties, it will be a settlement of 
the question by distinguished and impartial jurists, and will be of 
great public advantage in furnishing some settled principles for 
the guidance, as well of persons contemplating a residence in 
those countries, as of their own governments, thus removing a 
constant source of more or less acrimonious diplomatic correspond- 
ence, which might easily become the prelude to armed interven- 
tion. 

There is another question upon which opinions are also sharply 
divided : May a state effectively declare, by constitutional or other 
enactment, that all disputes respecting concessions granted to 
foreigners, and all obligations contracted with them by the gov- 
ernment, shall be referred only to its own tribunals, whose de- 
cisions shall be final and conclusive? Or are the foreigners en- 
joying such concessions, or holding such obligations, entitled not- 
withstanding such declaration to invoke the protection of their 
own government, upon the allegation that justice will not be 
awarded them in the domestic tribunals ? It is reported that this 
question has, in fact, been recently decided both ways, by the 
Mixed Commissions at Caracas. If so, the necessity of an au- 
thoritative decision by some impartial and disinterested tribunal 
would seem to be very desirable ; and such decision could proceed 
from no source so likely to secure for it general acquiescence as 
from the Permanent Court of Arbitration at the Hague. 

Another question upon which eminent statesmen and diplo- 
matists have differed is, whether war may be properly waged to 
compel a foreign state to pay the interest and principal of its 
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bonded debts or other similar obligations when held by foreigners. 
Prince Bismarck and Lord Salisbury would seem to have thought 
war for such an object, unless under very exceptional circum- 
stances, unjustifiable; and Mr. Drago, when Foreign Minister of 
the Argentine Confederation, addressed an earnest and weighty 
argument against the practice to Secretary Hay. On the other 
hand, the financial interests in many countries now exercise such 
great influence in political affairs that, in the present unsettled 
condition of the question, it cannot be expected that force will not 
sometimes be employed for the enforcement of such obligations. 
It would not be difficult, when a diplomatic controversy on the 
subject had failed to effect an amicable adjustment, to refer this 
question also to the Hague Tribunal; and doubtless other ques- 
tions equally susceptible of such reference will arise from time 
to time. 

It may well happen that no one of these expectations will at 
once be realized; but the Venezuelan arbitration certainly affords 
legitimate grounds of hope, to all friends of international peace, 
that its far-reaching and beneficial example, in ways we know not 
of and in days we may not see, will assist in persuading nations 
to seek and find a peaceable adjustment of many of their contro- 
versies. 

Wayne MacVeagh. 



